SPECIFIC TO MENUCALC USERS — [LABELCALC USERS SEE PAGE 19]

THIS PROGRAM, KNOWN AS MENUCALC, IS A PRODUCT OF FOODCALC, LLC
(HEREINAFTER “FOODCALC”). ALL USERS OF MENUCALC FIRST AGREE TO BE BOUND
BY THE FOLLOWING MENUCALC TERMS AND CONDITIONS.

PLEASE READ THESE TERMS AND CONDITIONS CAREFULLY. IF YOU AGREE TO BE
BOUND BY THE TERMS AND CONDITIONS, PLEASE CLICK ON THE BOX AT THE BOTTOM
OF THIS PAGE LABELED “AGREE” AT WHICH TIME THE SERVICES WILL BE ACCESSIBLE
BY YOUR COMPUTER. IF YOU DO NOT AGREE TO BE BOUND BY THE TERMS AND
CONDITIONS, PLEASE CLICK ON THE BOX AT THE BOTTOM OF THIS PAGE LABELED “I
DISAGREE”, AT WHICH POINT YOU WILL RETURN TO THE MENUCALC HOME PAGE
WITHOUT THE SERVICES BEING ACCESSED.

THE FOODCALC, LLC SERVICES INCLUDE COMPUTER SOFTWARE PROGRAMS,
DOCUMENTATION, DATA, DATABASES AND OTHER PROPRIETARY MATERIALS THAT
BELONG TO FOODCALC, LLC OR ITS LICENSORS (COLLECTIVELY REFERRED TO
HEREINAFTER AS “SERVICES”), AND ARE SUBJECT TO THE FOLLOWING TERMS AND
CONDITIONS. THE SERVICES ARE LICENSED ONLY ON THE CONDITION THAT YOU, THE
“CUSTOMER”, AGREE TO THE TERMS AND CONDITIONS SET OUT BELOW.

TERMS AND CONDITIONS

1. DEFINITIONS OF “CUSTOMER”, “MASTER”, “USER”; ACCESS TO SERVICES AND
SUPPORT

1.1 THE TERM “CUSTOMER” AS USED IN THIS AGREEMENT AND THROUGHOUT THESE
TERMS AND CONDITIONS SHALL MEAN THAT SINGLE INDIVIDUAL PERSON OR THAT
SINGLE BUSINESS ENTITY OR CONCEPT UNDER ITS OWN BRAND NAME WHOSE NAME
AND ADDRESS ARE ENTERED BY CUSTOMER IN THE REGISTER/SIGN UP PAGE (“SIGN
UP PAGE”). THE TERM “CUSTOMER” EXPRESSLY EXCLUDES ANY AND ALL OF
CUSTOMER’S DIVISIONS, SUBSIDIARIES, ASSOCIATES, AFFILIATES, CONTRACTORS,
VENDORS, MANUFACTURERS, PROCESSORS WHICH DO NOT PERFORM ALL OF THEIR
BUSINESS ACTIVITY AT PREMISES WHICH ARE OWNED OR LEASED BY CUSTOMER.

1.2 THE TERM “MASTER” AS USED IN THIS AGREEMENT AND THROUGHOUT THESE
TERMS AND CONDITIONS SHALL MEAN THAT NAMED INDIVIDUAL PERSON WHO IS
AUTHORIZED TO ACCEPT AND DOES ACCEPT ON BEHALF OF CUSTOMER ALL THE
RESPONSIBILITIES AND OBLIGATIONS CONTAINED WITHIN THIS AGREEMENT. ANY
“MASTER” SHALL ALSO BE DEEMED A “USER” FOR THE PURPOSES OF THIS
AGREEMENT, AND AS “USER” IS DEFINED IN 1.3 FOLLOWING.

1.3THE TERM “USER” AS USED IN THIS AGREEMENT AND THROUGHOUT THESE



TERMS AND CONDITIONS SHALL MEAN ANY PERSON (INCLUDING THE MASTER) WHO
IS AUTHORIZED BY MASTER (ACTING ON BEHALF OF CUSTOMER) TO HAVE ACCESS
TO THE SERVICES, PROVIDED ALWAYS THAT EACH AND EVERY USER (INCLUDING
MASTER) SHALL BE A DIRECT EMPLOYEE OF CUSTOMER AND BE ON THE PAYROLL
OF CUSTOMER AND ON NO OTHER PAYROLL.



1.4 SUBJECT TO THE TERMS AND CONDITIONS OF THIS AGREEMENT, MENUCALC WILL
USE REASONABLE EFFORTS TO PROVIDE CUSTOMER ACCESS TO THE SERVICES. AS
PART OF THE REGISTRATION PROCESS, CUSTOMER AGREES TO DESIGNATE AND LIMIT
ITS USAGE OF THE SERVICES TO THE RESPONSIBLE MASTER AND TO ANY AUTHORIZED
USERS SET FORTH IN THE SIGN UP PAGE AT WWW.MENUCALC .COM AND ALSO
DISPLAYED IN CUSTOMER’S “MY ACCOUNT” SECTION. MENUCALC RESERVES THE
RIGHT TO REFUSE REGISTRATION OF, OR CANCEL, PASSWORDS IT DEEMS
INAPPROPRIATE.

1.5 SUBJECT TO THE TERMS HEREOF, MENUCALC WILL USE REASONABLE EFFORTS TO
PROVIDE CUSTOMER WITH SUPPORT SERVICES, THROUGH ELECTRONIC MAIL OR
TELEPHONE, IN ACCORDANCE WITH MENUCALC ‘S STANDARDPRACTICES.

1.6 MENUCALC SHALL BE ENTITLED TO IMMEDIATELY TERMINATE CUSTOMER’S USE OF
THE SERVICES IN THE EVENT THAT MENUCALC DETERMINES AT ITS SOLE DISCRETION
THAT CUSTOMER IS IN BREACH OF THE “MASTER” AND “USER” AUTHORIZING
PROVISIONS OF THIS SECTION 1, PROVIDED THAT MENUCALC PROMPTLY THEREAFTER
NOTIFIES CUSTOMER OF SUCH TERMINATION. CUSTOMER SHALL NOT BE ENTITLED TO
ANY REFUNDS AS A RESULT OF ANY SUCHTERMINATION.

1.7 MENUCALC RESERVES THE RIGHT TO MENTION CUSTOMER FOR MARKETING
PURPOSES WHICH INCLUDE BUT LIMITED TO: PRODUCT AND COMPANY WEBSITES,
WHITEPAPERS, PRESS RELEASES, PRESS KITS, MEDIA PACKETS, EMAILS AND ALL
OTHER MARKETING COLLATERAL THAT COMPANY SHALL USE.

2. RESTRICTIONS AND RESPONSIBILITIES

2.1 CUSTOMER WILL NOT, DIRECTLY OR INDIRECTLY: REVERSE ENGINEER, DECOMPILE,
DISASSEMBLE OR OTHERWISE ATTEMPT TO DISCOVER THE SOURCE CODE, OBJECT
CODE OR UNDERLYING STRUCTURE, IDEAS OR ALGORITHMS OF THE SERVICES OR ANY
SOFTWARE (INCLUDING ANY FREE TRIAL, LIVE DEMO, AND ONLINE TUTORIALS),
DOCUMENTATION OR DATA RELATED TO THE SERVICES (“SOFTWARE”) IN ORDER TO (A)
BUILD A COMPETITIVE PRODUCT OR SERVICE, (B) BUILD A PRODUCT OR SERVICE USING
SIMILAR IDEAS, FEATURES, FUNCTIONS OR GRAPHICS OF THE SERVICES, OR (C) COPY
ANY IDEAS, FEATURES, FUNCTIONS OR GRAPHICS OF THE SERVICES; MODIFY,
TRANSLATE, OR CREATE DERIVATIVE WORKS BASED ON THE SERVICES OR ANY
SOFTWARE; OR LICENSE, SUB-LICENSE, COPY, RENT, RESELL, DISTRIBUTE, LEASE,
DISTRIBUTE, PLEDGE, ASSIGN, OR OTHERWISE TRANSFER OR ENCUMBER RIGHTS TO OR
COMMERCIALLY EXPLOIT THE SERVICES OR ANY SOFTWARE; USE THE SERVICES OR
ANY SOFTWARE FOR TIMESHARING OR SERVICE BUREAU PURPOSES OR OTHERWISE
FOR THE BENEFIT OF A THIRD PARTY; OR REMOVE ANY PROPRIETARY NOTICES OR
LABELS. CUSTOMER SHALL NOT CREATE INTERNET “LINKS” TO OR FROM OR WITHIN
THE SERVICES (EXCEPT FOR LINKS ON CUSTOMER’S WEB SITE TO MENUCALC °S
APPLICATIONS FOR THE BENEFIT OF MENUCALC ), OR “FRAME” OR “MIRROR” ANY



CONTENT FORMING PART OF THE SERVICES, EXCEPT FOR CUSTOMER’S OWN INTERNAL
BUSINESS PURPOSES.

2.2 CUSTOMER REPRESENTS, COVENANTS, AND WARRANTS THAT CUSTOMER WILL USE
THE SERVICES ONLY IN COMPLIANCE WITH THESE TERMS AND CONDITIONS AND ONLY
IN COMPLIANCE WITH ALL APPLICABLE LAWS (INCLUDING BUT NOT LIMITED TO
POLICIES AND LAWS RELATED TO SPAMMING, PRIVACY, OBSCENITY OR DEFAMATION).
CUSTOMER HEREBY AGREES TO INDEMNIFY AND HOLD HARMLESS MENUCALC
AGAINST ANY DAMAGES, LOSSES, LIABILITIES, SETTLEMENTS AND EXPENSES
(INCLUDING WITHOUT LIMITATION COSTS AND ATTORNEYS’ FEES) IN CONNECTION
WITH ANY CLAIM OR ACTION THAT ARISES FROM AN ALLEGED VIOLATION OF THE
FOREGOING OR ANY OTHER BREACH OF THIS AGREEMENT, OR OTHERWISE FROM
CUSTOMER’S USE OF THE SERVICES, OR ALLEGING THAT THE CUSTOMER DATA
INFRINGES THE INTELLECTUAL PROPERTY RIGHTS OF, OR HAS OTHERWISE HARMED, A
THIRD PARTY. ALTHOUGH MENUCALC HAS NO OBLIGATION TO MONITOR THE



DATA OR CONTENT PROVIDED BY CUSTOMER OR CUSTOMER’S USE OF THE SERVICES,
MENUCALC MAY DO SO AND MAY REMOVE ANY SUCH CONTENT OR IMMEDIATELY
PROHIBIT AND TERMINATE ANY USE OF THE SERVICES IT BELIEVES MAY BE (OR
ALLEGED TO BE) IN VIOLATION OF THE FOREGOING. CUSTOMER SHALL HAVE SOLE
RESPONSIBILITY FOR THE ACCURACY, QUALITY, INTEGRITY, LEGALITY, RELIABILITY,
AND APPROPRIATENESS OF ALL CUSTOMER DATA, INCLUDING CUSTOMER DATA
ENTERED INTO ANY MENUCALC DATABASE, AND SHALL NOT NEGLIGENTLY OR
INTENTIONALLY ENTER INCORRECT DATA INTO ANY MENUCALC DATABASE.

2.3 CUSTOMER SHALL BE RESPONSIBLE FOR OBTAINING AND MAINTAINING ANY
EQUIPMENT AND ANCILLARY SERVICES NEEDED TO CONNECT TO, ACCESS OR
OTHERWISE USE THE SERVICES, INCLUDING, WITHOUT LIMITATION, MODEMS,
HARDWARE, SERVER, SOFTWARE, OPERATING SYSTEM, NETWORKING, WEB SERVERS,
LONG DISTANCE AND LOCAL TELEPHONE SERVICE (COLLECTIVELY, “EQUIPMENT”).
CUSTOMER SHALL BE RESPONSIBLE FOR ENSURING THAT SUCH EQUIPMENT IS
COMPATIBLE WITH THE SERVICES AND COMPLIES WITH ALL CONFIGURATIONS AND
SPECIFICATIONS SET FORTH IN MENUCALC ‘S PUBLISHED POLICIES THEN IN EFFECT.
CUSTOMER SHALL ALSO BE RESPONSIBLE FOR MAINTAINING THE SECURITY OF THE
EQUIPMENT, CUSTOMER ACCOUNT, PASSWORDS (INCLUDING BUT NOT LIMITED TO
ADMINISTRATIVE AND USER PASSWORDS) AND FILES, AND FOR ALL USES OF
CUSTOMER ACCOUNT OR THE EQUIPMENT WITH OR WITHOUT CUSTOMER’S
KNOWLEDGE OR CONSENT. CUSTOMER IS RESPONSIBLE FOR ALL ACTIVITIES THAT
OCCUR UNDER CUSTOMER’S USER ACCOUNTS. CUSTOMER SHALL PREVENT
UNAUTHORIZED ACCESS TO, OR USE OF, THE SERVICES, AND NOTIFY MENUCALC
PROMPTLY OF ANY SUCH UNAUTHORIZED USE. IN ADDITION TO THE FOREGOING, THE
CUSTOMER’S “MASTER” (AS DEFINED AT THE SIGN UP PAGE) HAS THE ABILITY TO
DELETE CUSTOMER USERS AND THEIR DATA AND PRODUCTS. IF ANY USER CEASES TO
BE EMPLOYED BY THE CUSTOMER, THE MASTER SHALL HAVE SOLE RESPONSIBILITY
TO ENSURE THE SECURITY OF THE SERVICES AND ANY PROPRIETARY INFORMATION.
IN ADDITION, THE MASTER SHALL BE RESPONSIBLE FOR DELETING VARIOUS ACCOUNT
INFORMATION ASSOCIATED WITH ANY SUCH DEPARTING/DEPARTED USER. MENUCALC
SHALL HAVE NO RESPONSIBILITY OR LIABILITY WITH RESPECT TO ANY ACTIONS
TAKEN OR NOT TAKEN BY CUSTOMER USERS AND MASTERS. CUSTOMER SHALL USE
THE SERVICES SOLELY FOR ITS INTERNAL BUSINESS PURPOSES AS CONTEMPLATED BY
THIS AGREEMENT AND SHALL NOT: (I) SEND OR STORE MATERIAL CONTAINING
SOFTWARE VIRUSES, WORMS, TROJAN HORSES OR OTHER HARMFUL COMPUTER CODE,
FILES, SCRIPTS, AGENTS OR PROGRAMS; (Il) INTERFERE WITH OR DISRUPT THE
INTEGRITY OR PERFORMANCE OF THE SERVICES OR THE DATA CONTAINED THEREIN;
OR (II) ATTEMPT TO GAIN UNAUTHORIZED ACCESS TO THE SERVICES OR ITS RELATED
SYSTEMS OR NETWORKS.

2.4 CUSTOMER ACKNOWLEDGES THAT IN PROVIDING THE SERVICES, MENUCALC
UTILIZES (I) CERTAIN TRADE-NAME(S), LOGO(S), DOMAIN NAME(S), PRODUCT AND
SERVICE NAME(S) ASSOCIATED WITH THE SERVICES, AND OTHER TRADEMARKS AND



SERVICE MARKS; (Il) CERTAIN AUDIO AND VISUAL INFORMATION, DOCUMENTS,
SOFTWARE AND OTHER WORKS OF AUTHORSHIP; AND (I1l) OTHER TECHNOLOGY,
SOFTWARE, HARDWARE, PRODUCTS, PROCESSES, ALGORITHMS, USER INTERFACES,
KNOW-HOW AND OTHER TRADE SECRETS, TECHNIQUES, DESIGNS, INVENTIONS AND
OTHER TANGIBLE OR INTANGIBLE TECHNICAL MATERIAL OR INFORMATION
(COLLECTIVELY, ” MENUCALC TECHNOLOGY”) AND THAT THE MENUCALC
TECHNOLOGY IS COVERED BY INTELLECTUAL PROPERTY RIGHTS OWNED OR
LICENSED BY MENUCALC (COLLECTIVELY, “MENUCALC IP RIGHTS”). OTHER THAN AS
EXPRESSLY SET FORTH IN THIS AGREEMENT, NO LICENSE OR OTHER RIGHTS IN OR TO
THE MENUCALC TECHNOLOGY OR MENUCALC IP RIGHTS ARE GRANTED TO
CUSTOMER, AND ALL SUCH LICENSES AND RIGHTS ARE HEREBY EXPRESSLY
RESERVED.

2.5 MENUCALC ‘S PRIVACY POLICY AND PRIVACY STATEMENT IS SET FORTH WITHIN
THE APPLICATION AND INCORPORATED HEREIN BY THIS REFERENCE. CUSTOMER
AGREES TO ABIDE BY AND BE BOUND BY SUCHSTATEMENT.



2.6 MENUCALC SHALL HAVE A ROYALTY-FREE, WORLDWIDE, PERPETUAL LICENSE TO
USE OR INCORPORATE INTO THE SERVICES ANY SUGGESTIONS, IDEAS, ENHANCEMENT
REQUESTS, FEEDBACK, RECOMMENDATIONS OR OTHER INFORMATION PROVIDED BY
CUSTOMER OR ITS USERS RELATING TO THE OPERATION OF THE SERVICES.

2.7 MENUCALC SHALL BE ENTITLED TO IMMEDIATELY TERMINATE CUSTOMER’S USE
OF THE SERVICES IN THE EVENT OF CUSTOMER’S BREACH OF PROVISION OF THIS
SECTION 2, PROVIDED THAT MENUCALC PROMPTLY THEREAFTER NOTIFIES
CUSTOMER OF SUCH TERMINATION. CUSTOMER SHALL NOT BE ENTITLED TO ANY
REFUNDS AS A RESULT OF ANY SUCH TERMINATION.

3. CONFIDENTIALITY

3.1 EACH UNDERSIGNED PARTY (THE “RECEIVING PARTY”) UNDERSTANDS THAT THE
OTHER PARTY (THE “DISCLOSING PARTY”) HAS DISCLOSED OR MAY DISCLOSE
INFORMATION RELATING TO THE DISCLOSING PARTY’S BUSINESS (HEREINAFTER
REFERRED TO AS “PROPRIETARY INFORMATION” OF THE DISCLOSING PARTY).
NOTWITHSTANDING THE FOREGOING, NOTHING WILL BE CONSIDERED “PROPRIETARY
INFORMATION” OF THE DISCLOSING PARTY UNLESS EITHER IT IS OR WAS DISCLOSED IN
TANGIBLE FORM AND IS CONSPICUOUSLY MARKED “CONFIDENTIAL”, “PROPRIETARY”
OR THE LIKE.

3.2 THE RECEIVING PARTY AGREES (I) TO TAKE REASONABLE PRECAUTIONS TO
PROTECT SUCH PROPRIETARY INFORMATION, AND (II) NOT TO USE OR DIVULGE ANY
SUCH PROPRIETARY INFORMATION TO ANY THIRD PERSON. THE DISCLOSING PARTY
AGREES THAT THE FOREGOING SHALL NOT APPLY WITH RESPECT TO ANY
INFORMATION AFTER THREE YEARS FOLLOWING THE DISCLOSURE THEREOF OR ANY
INFORMATION THAT THE RECEIVING PARTY CAN DOCUMENT (I) IS OR BECOMES
GENERALLY AVAILABLE TO THE PUBLIC, OR (II) WAS IN ITS POSSESSION OR KNOWN BY
IT PRIOR TO RECEIPT FROM THE DISCLOSING PARTY, OR (IlI) WAS RIGHTFULLY
DISCLOSED TO IT BY A THIRD PARTY WITHOUT RESTRICTION, OR (IV) WAS
INDEPENDENTLY DEVELOPED WITHOUT USE OF ANY PROPRIETARY INFORMATION OF
THE DISCLOSING PARTY.

3.3 NOTWITHSTANDING THE FOREGOING, MENUCALC SHALL BE ENTITLED TO COLLECT
DATA WITH RESPECT TO AND REPORT ON THE AGGREGATE RESPONSE RATE AND OTHER
AGGREGATE MEASURES OF THE SERVICES’ PERFORMANCE AND USE BY CUSTOMER.

3.4 1F THE RECEIVING PARTY IS COMPELLED BY LAW TO DISCLOSE PROPRIETARY
INFORMATION OF THE DISCLOSING PARTY, IT SHALL PROVIDE THE DISCLOSING PARTY
WITH PRIOR NOTICE OF SUCH COMPELLED DISCLOSURE (TO THE EXTENT LEGALLY
PERMITTED) AND REASONABLE ASSISTANCE, AT DISCLOSING PARTY’S COST, IF THE
DISCLOSING PARTY WISHES TO CONTEST THE DISCLOSURE.



3.5 IF THE RECEIVING PARTY DISCLOSES OR USES (OR THREATENS TO DISCLOSE OR USE)
ANY PROPRIETARY INFORMATION OF THE DISCLOSING PARTY IN BREACH OF THIS
SECTION 3, THE DISCLOSING PARTY SHALL HAVE THE RIGHT, IN ADDITION TO ANY
OTHER REMEDIES AVAILABLE TO IT, TO SEEK INJUNCTIVE RELIEF TO ENJOIN SUCH
ACTS, IT BEING SPECIFICALLY ACKNOWLEDGED BY THE PARTIES THAT ANY OTHER
AVAILABLE REMEDIES ARE INADEQUATE.



4. PAYMENT OF FEES

4.1 CUSTOMER WILL PAY MENUCALC THE THEN-APPLICABLE FEES FOR THE SERVICES
(THE “FEES”). IF CUSTOMER USE OF THE SERVICES EXCEEDS THE AUTHORIZED
NUMBER OF USERS, USAGE AMOUNTS OR USAGE PERIODS REFERENCED IN SECTION
1.1 OR AT THE SIGN UP PAGE, CUSTOMER SHALL BE BILLED FOR THE EXCESS USAGE
IN ACCORDANCE WITH THE POLICIES, AND CUSTOMER AGREES TO PAY THE
ADDITIONAL FEES IN THE MANNER PROVIDED HEREIN. CURRENTLY APPLICABLE FEES
ARE SET FORTH IN THE SIGN UP PAGE. MENUCALC RESERVES THE RIGHT TO CHANGE
THE FEES OR APPLICABLE CHARGES AND TO INSTITUTE NEW CHARGES AND FEES AT
THE END OF THE INITIAL SERVICE TERM OR THEN- CURRENT RENEWAL TERM, UPON
THIRTY (30) DAYS PRIOR NOTICE TO CUSTOMER (WHICH MAY BE SENT BY EMAIL).

4.2 IF CUSTOMER BELIEVES THAT MENUCALC HAS BILLED CUSTOMER INCORRECTLY,
CUSTOMER MUST CONTACT MENUCALC NO LATER THAN 60 DAYS AFTER THE CLOSING
DATE ON THE FIRST BILLING STATEMENT IN WHICH THE ERROR OR PROBLEM
APPEARED, IN ORDER TO RECEIVE AN ADJUSTMENT OR CREDIT. INQUIRIES SHOULD BE
DIRECTED TO MENUCALC ‘S CUSTOMER SUPPORT DEPARTMENT. REFUNDS ARE ON A
CASE-BY-CASE BASIS AND AT MENUCALC ‘S SOLE DISCRETION.

4.3 PAYMENT FOR THE SERVICES MAY ONLY BE MADE AS SET FORTH ON THE SIGN UP
PAGE. UNPAID AMOUNTS ARE SUBJECT TO A FINANCE CHARGE OF 1.5% PER MONTH ON
ANY OUTSTANDING BALANCE, OR THE MAXIMUM PERMITTED BY LAW, WHICHEVER IS
LOWER, PLUS ALL EXPENSES OF COLLECTION. CUSTOMER SHALL BE RESPONSIBLE FOR
ALL TAXES ASSOCIATED WITH SERVICES OTHER THAN U.S. TAXES BASED ON
MENUCALC ‘S NET INCOME. IF MENUCALC HAS THE LEGAL OBLIGATION TO PAY OR
COLLECT ANY TAXES FOR WHICH CUSTOMER IS RESPONSIBLE UNDER THIS SECTION,
THE APPROPRIATE AMOUNT SHALL BE PAID BY CUSTOMER UNLESS CUSTOMER
PROVIDES MENUCALC WITH A VALID TAX EXEMPTION CERTIFICATE AUTHORIZED BY
THE APPROPRIATE TAXING AUTHORITY. IF CUSTOMER’S ACCOUNT IS AT ANY TIME
OVERDUE, IN ADDITION TO ANY OF ITS OTHER RIGHTS OR REMEDIES, MENUCALC
RESERVES THE RIGHT TO SUSPEND THE SERVICES PROVIDED TO CUSTOMER, WITHOUT
LIABILITY TO CUSTOMER, UNTIL SUCH AMOUNTS ARE PAID INFULL.

5. BILLING TERMS AND PAYMENT OF FEES FOR RECUR BILLING

YOU MUST HAVE A VALID CREDIT CARD FOR PAID ACCOUNTS. ALL SALES ARE FINAL. IF
YOUR CREDIT CARD FAILS TO SUCCESSFULLY BE CHARGED YOU WILL BE NOTIFIED BY
EMAIL TO PROVIDE AN UPDATED CARD. MENUCALC WILL ATTEMPT TO RE-TRY YOUR
CARD FOR SUCCESSFUL DEBIT AND UNTIL THIS TIME YOUR ACCOUNT WILL BE
SUSPENDED PENDING GOOD STANDING. YOUR PAID ACCOUNT WILL RENEW
AUTOMATICALLY UNLESS A MENUCALC REPRESENTATIVE TERMINATES THE ACCOUNT,
OR YOU CANCEL YOUR ACCOUNT. YOU AGREE AND ACKNOWLEDGE THAT IF YOU FAIL
TO CANCEL YOUR SUBSCRIPTION BEFORE IT AUTOMATICALLY RENEWS PER THESE
TERMS, THE SUBSCRIPTION FEES WILL BE AUTOMATICALLY CHARGED TO YOUR CREDIT
CARD ON FILE. YOU ARE SOLELY RESPONSIBLE FOR PROPERLY CANCELING YOUR



ACCOUNT. ONCE LOGGED INTO YOUR ACCOUNT, YOU MAY CANCEL YOUR
SUBSCRIPTION AT ANY TIME BY CLICKING ON THE ACCOUNT LINK IN THE NAVIGATION
BAR OF YOUR ACCOUNT. YOU ACCEPT AND ACKNOWLEDGE THAT A CANCELLED
ACCOUNT WILL INCUR IN A REACTIVATION FEE OF MENUCALC ’S SOLE DISCRETION. IF
MENUCALC BELIEVE CUSTOMER IS IN PROBABLE BREACH OF ANY OF THESE TERMS
AND CONDITIONS, MENUCALC RESERVES THE RIGHT TO TERMINATE EFFECTIVE
IMMEDIATELY. SOME OF THE TERMS CONTAINED IN THIS SECTION DO NOT APPLY IF
CUSTOMER IS ON LIFETIME LICENSE MADE BY A SINGLE PAYMENT. VALID CREDIT CARD
ON FILE, RENEWING/ UPGRADING/DOWNGRADING AND NOT APPLICABLE FOR LIFETIME
LICENSE.
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6. UPGRADE / DOWNGRADES / CREDITS / REFUNDS

IF CUSTOMER UPGRADES TO A MONTHLY ACCOUNT, CUSTOMER IS CHARGED THE NEW
PLAN RATE ON THEIR NEXT SCHEDULED BILLING CYCLE. ALL ANNUAL ACCOUNTS ARE
PRE-PAID IN FULL AT TIME OF PURCHASE OR UPGRADE.

NO CREDIT IS GIVEN IF CUSTOMER DOWNGRADES TO A LESSER VALUE PLAN WITHIN
SCHEDULED PAYMENT. ALL NEW CHARGES ARE APPLIED TO NEXT BILLING CYCLE.
DOWNGRADES OCCUR IMMEDIATELY AT TIME OF DOWNGRADE. CUSTOMER AGREES
AND ACKNOWLEDGES THERE IS NO DOWNGRADING OF AN ACCOUNT IN THE SAME
BILLING CYCLE AS AN UPGRADE.

IF CUSTOMER CHOOSES TO CANCEL THEIR ACCOUNT THEY MUST CANCEL BEFORE
NEXT BILLING CYCLE TO AVOID SCHEDULED CHARGES. REFUNDS ARE ON A CASE-BY-
CASE BASIS AND AT MENUCALC ‘S SOLE DISCRETION. IN ORDER TO TREAT EVERYONE
EQUALLY, NO EXCEPTIONS WILL BE MADE.

7. USE OF PROMOTIONAL DISCOUNTS
7.1 MENUCALC RESERVES THE RIGHT TO MAKE CHANGES TO THE TERMS OF
ANY PROMOTION DISCOUNT CODES AT ANY TIME.

7.2 IN THE EVENT THAT A CUSTOMER VIOLATES THE TERMS OF A PROMOTIONAL
DISCOUNT CODE, MENUCALC RESERVES THE RIGHT TO SUSPEND OR TERMINATE
THE CUSTOMER ACCOUNT.

7.3 FOR CUSTOMERS USING PROMOTION DISCOUNT CODES PROVIDED FOR MENUCALC
PARTNERS, THE CUSTOMER HEREBY AGREES AND ACKNOWLEDGES THAT CUSTOMER IS
A CURRENT MEMBER OR CLIENT OF THE MENUCALC PARTNER FOR WHICH CUSTOMER
IS ENTERING THIS EXCLUSIVE PROMOTION CODE FOR. THE CUSTOMER HEREBY
AUTHORIZES MENUCALC TO SUSPEND CUSTOMER ACCOUNT IF MENUCALC AND/OR

PARTNER FINDS CUSTOMER STATUS TO BE DIFFERENT, INACTIVE OR UNTRUE DURING
PROMOTION CODE ENTRY.

8. TERMINATION
8.1 MENUCALC RESERVES THE RIGHT TO GIVE NOTICE OF TERMINATION OF
SERVICES (“TERMINATION NOTICE”) AS FOLLOWS:

8.1.1IN THE EVENT THAT CUSTOMER’S PAYMENT FOR SERVICES HAS EXPIRED,
MENUCALC MAY ISSUE A TERMINATION NOTICE THAT SERVICES WILL BE
TERMINATED AND MAY NOT BE REINSTATED UNLESS CUSTOMER DELIVERS TO
MENUCALC WITHIN TEN (10) DAYS OF THE DATE OF TRANSMISSION OF THE
TERMINATION NOTICE, THE FULL PAYMENT DUE INCLUDING ANY BACK PAYMENT.
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8.1.2 SUBJECT TO SECTIONS 1.6 AND 2.7 (IMMEDIATE TERMINATION), IF MENUCALC
DETERMINES AT ITS SOLE DISCRETION THAT CUSTOMER IS IN PROBABLE BREACH OF
ANY OF THESE TERMS AND CONDITIONS, MENUCALC MAY ISSUE A TERMINATION
NOTICE THAT SERVICES WILL BE TERMINATED AND MAY NOT BE REINSTATED
UNLESS CUSTOMER SATISFIES MENUCALC WITHIN THIRTY (30) DAYS OF THE DATE
OF TRANSMISSION OF THE TERMINATION NOTICE THAT CUSTOMER IS THEN IN FULL
COMPLIANCE WITH THESE TERMS AND CONDITIONS.

8.2 CUSTOMER SHALL NOT BE ENTITLED TO ANY REFUNDS AS A RESULT OF ANY SUCH
TERMINATION.

8.3 UPON ANY TERMINATION, MENUCALC MAY, BUT IS NOT OBLIGATED TO, DELETE
ARCHIVED DATA.

8.4 ALL SECTIONS OF THIS SERVICE AGREEMENT WHICH BY THEIR NATURE SHOULD
SURVIVE TERMINATION WILL SURVIVE TERMINATION, INCLUDING, WITHOUT
LIMITATION, ACCRUED RIGHTS TO PAYMENT, CONFIDENTIALITY OBLIGATIONS,
WARRANTY DISCLAIMERS, AND LIMITATIONS OF LIABILITY.

9. WARRANTY AND DISCLAIMERS

9.1 MENUCALC SHALL USE REASONABLE COMMERCIAL EFFORTS CONSISTENT WITH
PREVAILING INDUSTRY STANDARDS TO MAINTAIN THE SERVICES IN A MANNER WHICH
MINIMIZES ERRORS AND INTERRUPTIONS IN THE SERVICES. SERVICES MAY BE
TEMPORARILY UNAVAILABLE FOR SCHEDULED MAINTENANCE OR FOR UNSCHEDULED
EMERGENCY MAINTENANCE, EITHER BY MENUCALC OR BY THIRD-PARTY PROVIDERS,
OR BECAUSE OF OTHER CAUSES BEYOND MENUCALC ‘S REASONABLE CONTROL, BUT
MENUCALC SHALL USE REASONABLE EFFORTS TO PROVIDE ADVANCE NOTICE IN
WRITING OR BY E-MAIL OF ANY SCHEDULED SERVICE DISRUPTION.

9.2 MENUCALC PROVIDES THE SERVICES, WHICH INCLUDES FOOD INGREDIENT
NUTRITION COMPOSITION DATA AND FOOD NUTRIENT CONTENT CLAIMS WHICH IS
EITHER IN THE PUBLIC DOMAIN THROUGH GOVERNMENTAL OR OFFICIAL AGENCIES,
INCLUDING THE UNITED STATES DEPARTMENT OF AGRICULTURE (“USDA”), FOOD AND
DRUG ADMINISTRATION (“FDA”) OR HAS BEEN PROVIDED BY THIRD PARTY FOOD
PRODUCT MANUFACTURERS. ANY CUSTOMER WHO SUBMITS THEIR OWN FOOD
PRODUCT NUTRITION COMPOSITION DATA FOR THEIR MANUFACTURED PRODUCTS TO
THE MENUCALC DATABASE ACCEPTS THAT OTHER CUSTOMERS WILL RELY ON THE
ACCURACY OF SAME, AND SUCH SUBMITTING CUSTOMER REPRESENTS AND
WARRANTS THAT SUCH COMPOSITION DATA IS ACCURATE AND COVENANTS TO ONLY
SUBMIT ACCURATE DATA. CUSTOMER WILL INDEMNIFY MENUCALC FOR ANY CLAIMS
ARISING RELATED TO A BREACH OF THE FOREGOING REPRESENTATION AND
COVENANT. MENUCALC IMPORTS OR ACCEPTS ALL THIRD PARTY DATA “AS IS.”
MENUCALC TAKES NO RESPONSIBILITY FOR THE ACCURACY OF ANY COMPOSITION
12



DATA INCLUDED IN ITS DATABASE.

9.3 MENUCALC MAKES THE SERVICES AVAILABLE ON THE UNDERSTANDING THAT
CUSTOMERS EXERCISE THEIR OWN SKILL, CARE AND JUDGMENT WITH RESPECT TO ITS
USE, AND ARE SOLELY RESPONSIBLE FOR REVIEWING THE ACCURACY, COMPLETENESS
AND RELEVANCE OF THE RESULTS FOR ANY AND ALL CUSTOMER PURPOSES.
CUSTOMER SHALL BE SOLELY RESPONSIBLE, AND MENUCALC SHALL NOT BE
RESPONSIBLE, FOR THE RESULTS DERIVED FROM CUSTOMER’S INPUTS AND ENTRIES
DURING ITS USE OF THE SERVICES, INCLUDING CUSTOMER’S COMPLETION OR
SELECTION OF ANY AND ALL VARIABLE FIELDS (E.G., INGREDIENTS, NUTRIENT
CONTENT CLAIMS, QUANTITIES, REGULATORY FACTORS, IDENTIFICATION OF
POTENTIAL ALLERGENS OUTPUT AND EXPORT OPTIONS INCLUDING LABELS, FACT
PANELS, ETC.).
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9.4 CUSTOMER IS EXPRESSLY ADVISED THAT MENUCALC MAKES NO
REPRESENTATION OR WARRANTY THAT THE SERVICES OR ANY COMPONENT
THEREOF IS FREE OF ERROR OR THAT THE SERVICES MEET ANY OF CUSTOMER’S
SPECIFIC REQUIREMENTS, INCLUDING CUSTOMER’S COMPLIANCE WITH ANY
REGULATORY REQUIREMENTS. MENUCALC DOES NOT HOLD ITSELF OUT AS AN
EXPERT IN ANY PARTICULAR CIRCUMSTANCE. ADVICE PROVIDED BY MENUCALC
MAY NOT BE CURRENT AND MAY NOT BE RELIED UPON. CLIENT IS EXPRESSLY
ADVISED TO OBTAIN APPROPRIATE EXPERT ADVICE RELEVANT TO CLIENT’S
PARTICULAR CIRCUMSTANCES.

9.5 MENUCALC MAKES NO WARRANTY THAT THE RESULTS GENERATED BY THE
SERVICES WILL BE FREE FROM ERROR, OR IF USED WILL ENSURE COMPLIANCE WITH
THE RELEVANT REQUIREMENTS OF THE FOOD AND DRUG ADMINISTRATION, THE USDA,
OR ANY OTHER FOREIGN, FEDERAL, STATE OR LOCAL AGENCIES. BEFORE RELYING ON
THE RESULTS GENERATED BY THE SERVICES IN ANY IMPORTANT MATTER, CUSTOMER
SHOULD CAREFULLY EVALUATE THE ACCURACY, COMPLETENESS AND RELEVANCE OF
THE RESULTS FOR ITS PURPOSES, AND SHOULD OBTAIN APPROPRIATE EXPERT ADVICE
RELEVANT TO ITS PARTICULAR CIRCUMSTANCES.

9.6 MENUCALC ADVISES CUSTOMER OF THE INHERENT LIMITATIONS IN THE SERVICES.
FOOD COMPOSITION DATA USED IN THE SERVICES CONTAIN NUTRIENT DATA THAT IS
AN AVERAGE OF NUTRIENTS IN A PARTICULAR SAMPLE OF FOODS AND INGREDIENTS,
DETERMINED AT A PARTICULAR TIME. THE NUTRIENT COMPOSITION OF FOODS AND
INGREDIENTS CAN VARY SUBSTANTIALLY OVER DIFFERENT BATCHES, AND BETWEEN
BRANDS BECAUSE OF A NUMBER OF FACTORS INCLUDING CHANGES IN SEASON,
PROCESSING PRACTICES AND INGREDIENT SOURCE.

9.7 CUSTOMER IS ADVISED THAT GIVEN THE DISCLAIMERS AND LIMITATIONS SET
FORTH IN THIS SECTION 6, THE RESULTS GENERATED BY THE SERVICES MAY BE ONLY
APPROXIMATE IN NATURE, RATHER THAN EXACTLY REFLECTIVE OF CUSTOMER’S
PRODUCT’S AVERAGE NUTRIENT COMPOSITION. NUTRIENT DATA DERIVED FROM
ANALYSIS OF A REPRESENTATIVE SAMPLE OF CUSTOMER’S INDIVIDUAL PRODUCTS
WOULD GENERALLY PROVIDE A MORE EXACT REFLECTION OF THE AVERAGE
NUTRITIONAL COMPOSITION OF SUCH PRODUCTS.

9.8 MENUCALC DOES NOT WARRANT THAT THE SERVICES WILL BE UNINTERRUPTED OR
ERROR FREE; NOR DOES IT MAKE ANY WARRANTY AS TO THE RESULTS THAT MAY BE
OBTAINED FROM USE OF THE SERVICES. IF THERE IS AN INTERRUPTION IN CREDIT
CARD PROCESSING BETWEEN FOODCALC , LLC AND VERISIGN, INC ACCOUNT STATUS
MAY BE PUT ON HOLD UNTIL APPROPRIATE PAYMENT HAS BEEN CONFIRMED.
MENUCALC WILL NOTIFY CUSTOMER OF ANY KNOWN ERRORS UPON DISCOVERY OF
INTERRUPTION. THE SERVICES ARE PROVIDED “AS IS” AND MENUCALC DISCLAIMS ALL
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, IMPLIED
14



WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE AND
NON-INFRINGEMENT.

99 THE ACCURACY OF THE DATA SUPPLIED TO CONSULTANT/FOODCALC FOR
CONDUCTING NUTRITION ANALYSIS IS SOLELY THE RESPONSIBILITY OF THE CLIENT.
THE ACCURACY OF CLIENTS FORMULAS, RECIPES, MEASURES & WEIGHTS OF
INGREDIENTS, PRODUCTION YIELDS, THE ADDITIONAL DATA PERTAINING TO THE
OTHER INGREDIENTS SUCH AS NUTRITION INFORMATION FOR SPECIFIC INGREDIENTS
USED BY CLIENT IN THE RECIPE, AND ANY OTHER INFORMATION SUPPLIED TO
CONSULTANT/FOODCALC IS THE RESPONSIBILITY OF THE CLIENT. NUTRITIONAL
ANALYSIS INFORMATION PROVIDED BY CONSULTANT/FOODCALC IS BASED ON THE
ESTIMATED DATABASE ANALYSIS USING AVAILABLE STANDARD USDA INGREDIENTS
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OR OTHER BRAND NAME INGREDIENTS THAT ARE OBTAINED BY
CONSULTANT/FOODCALC TO PROVIDE NUTRITIONAL RESULTS. SOME NUTRITIONAL
VALUES MAY VARY DEPENDING ON THE EXACT INGREDIENTS, BRAND NAME AND
NUTRITIONAL RESULTS USED BY CLIENT FROM A 3RD PARTY, THEREFOR CLIENT
SHOULD ALWAYS REVIEW THE FINAL ACCURACY OF RESULTS PROVIDED BY
CONSULTANT/FOODCALC.

10. LIMITATION OF LIABILITY

NOTWITHSTANDING ANYTHING TO THE CONTRARY, EXCEPT FOR BODILY INJURY OF A
PERSON, MENUCALC AND ITS LICENSORS, AND ITS OFFICERS, AFFILIATES,
REPRESENTATIVES, CONTRACTORS AND EMPLOYEES SHALL NOT BE RESPONSIBLE OR
LIABLE TO CUSTOMER OR ANY THIRD PARTY WITH RESPECT TO ANY SUBJECT MATTER
OF THIS AGREEMENT OR TERMS AND CONDITIONS RELATED THERETO UNDER ANY
CONTRACT, NEGLIGENCE, STRICT LIABILITY OR OTHER THEORY: (A)FOR ERROR OR
INTERRUPTION OF USE OR FOR LOSS OR INACCURACY OR CORRUPTION OF DATA OR
COST OF PROCUREMENT OF SUBSTITUTE GOODS, SERVICES OR TECHNOLOGY OR LOSS
OF BUSINESS; (B) FOR ANY INDIRECT, EXEMPLARY, INCIDENTAL, SPECIAL OR
CONSEQUENTIAL DAMAGES; (C) FOR ANY MATTER BEYOND MENUCALC ‘S
REASONABLE CONTROL, EVEN IF MENUCALC HAS BEEN ADVISED OF THE POSSIBILITY
OF SUCH LOSS OR DAMAGE; OR (D) FOR ANY AMOUNTS THAT, TOGETHER WITH
AMOUNTS ASSOCIATED WITH ALL OTHER CLAIMS, EXCEED THE FEES PAID BY
CUSTOMER TO MENUCALC FOR THE SERVICES UNDER THIS AGREEMENT IN THE 3
MONTHS PRIOR TO THE ACT THAT GAVE RISE TO THE LIABILITY.

11. U.S. GOVERNMENT MATTERS

CUSTOMER MAY NOT REMOVE OR EXPORT FROM THE UNITED STATES OR ALLOW THE
EXPORT OR RE-EXPORT OF THE SERVICES OR ANYTHING RELATED THERETO, OR ANY
DIRECT PRODUCT THEREOF IN VIOLATION OF ANY RESTRICTIONS, LAWS OR
REGULATIONS OF THE UNITED STATES DEPARTMENT OF COMMERCE, THE UNITED
STATES DEPARTMENT OF TREASURY OFFICE OF FOREIGN ASSETS CONTROL, OR ANY
OTHER UNITED STATES OR FOREIGN AGENCY OR AUTHORITY. AS DEFINED IN FAR
SECTION 2.101, THE SOFTWARE AND DOCUMENTATION (IF PERMITTED IN WRITING TO
BE INSTALLED BY MENUCALC ON CUSTOMER’S EQUIPMENT) ARE “COMMERCIAL
ITEMS” AND ACCORDING TO DFAR SECTION 252.227-7014(A)(1) AND (5) ARE DEEMED TO
BE “COMMERCIAL COMPUTER SOFTWARE” AND “COMMERCIAL COMPUTER SOFTWARE
DOCUMENTATION.” CONSISTENT WITH DFAR SECTION 227.7202 AND FAR SECTION
12.212, ANY USE MODIFICATION, REPRODUCTION, RELEASE, PERFORMANCE, DISPLAY,
OR DISCLOSURE OF SUCH COMMERCIAL SOFTWARE OR COMMERCIAL SOFTWARE
DOCUMENTATION BY THE U.S. GOVERNMENT WILL BE GOVERNED SOLELY BY THE
TERMS OF THIS AGREEMENT AND WILL BE PROHIBITED EXCEPT TO THE EXTENT
EXPRESSLY PERMITTED BY THE TERMS OF THIS AGREEMENT.

12. MISCELLANEOUS
IF ANY PROVISION OF THIS AGREEMENT IS FOUND TO BE UNENFORCEABLE OR
16



INVALID, THAT PROVISION WILL BE LIMITED OR ELIMINATED TO THE MINIMUM
EXTENT NECESSARY SO THAT THIS AGREEMENT WILL OTHERWISE REMAIN IN FULL
FORCE AND EFFECT AND ENFORCEABLE. THIS AGREEMENT IS NOT ASSIGNABLE,
TRANSFERABLE OR SUB-LICENSABLE BY CUSTOMER EXCEPT WITH MENUCALC ‘S
PRIOR WRITTEN CONSENT. MENUCALC MAY TRANSFER AND ASSIGN ANY OF ITS
RIGHTS AND OBLIGATIONS UNDER THIS AGREEMENT WITHOUT CONSENT. BOTH
PARTIES AGREE THAT THIS AGREEMENT IS THE COMPLETE AND EXCLUSIVE
STATEMENT OF THE MUTUAL UNDERSTANDING OF THE PARTIES AND SUPERSEDES
AND CANCELS ALL
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PREVIOUS WRITTEN AND ORAL AGREEMENTS, COMMUNICATIONS AND OTHER
UNDERSTANDINGS RELATING TO THE SUBJECT MATTER OF THIS AGREEMENT, AND
THAT ALL WAIVERS AND MODIFICATIONS MUST BE IN A WRITING SIGNED BY BOTH
PARTIES, EXCEPT AS OTHERWISE PROVIDED HEREIN. NO AGENCY, PARTNERSHIP, JOINT
VENTURE, OR EMPLOYMENT IS CREATED AS A RESULT OF THIS AGREEMENT AND
CUSTOMER DOES NOT HAVE ANY AUTHORITY OF ANY KIND TO BIND MENUCALC IN
ANY RESPECT WHATSOEVER. IN ANY ACTION OR PROCEEDING TO ENFORCE RIGHTS
UNDER THIS AGREEMENT, THE PREVAILING PARTY WILL BE ENTITLED TO RECOVER
COSTS AND ATTORNEYS’ FEES. ALL NOTICES UNDER THIS AGREEMENT WILL BE IN
WRITING AND WILL BE DEEMED TO HAVE BEEN DULY GIVEN WHEN RECEIVED, IF
PERSONALLY DELIVERED; WHEN RECEIPT IS ELECTRONICALLY CONFIRMED, IF
TRANSMITTED BY FACSIMILE OR E-MAIL; THE DAY AFTER IT IS SENT, IF SENT FOR NEXT
DAY DELIVERY BY RECOGNIZED OVERNIGHT DELIVERY SERVICE; AND UPON RECEIPT,
IF SENT BY CERTIFIED OR REGISTERED MAIL, RETURN RECEIPT REQUESTED. THIS
AGREEMENT SHALL BE GOVERNED EXCLUSIVELY BY, AND CONSTRUED EXCLUSIVELY
IN ACCORDANCE WITH, THE LAWS OF THE UNITED STATES AND THE STATE OF
CALIFORNIA, WITHOUT REGARD TO ITS CONFLICT OF LAWS PROVISIONS. THE STATE
AND FEDERAL COURTS LOCATED IN OR NEAREST TO SANTA BARBARA COUNTY,
CALIFORNIA SHALL HAVE EXCLUSIVE JURISDICTION TO ADJUDICATE ANY DISPUTE
ARISING OUT OF OR RELATING TO THIS AGREEMENT. EACH PARTY HEREBY CONSENTS
TO THE JURISDICTION OF SUCH COURTS AND WAIVES ANY RIGHT IT MAY OTHERWISE
HAVE TO CHALLENGE THE APPROPRIATENESS OF SUCH FORUMS, WHETHER ON THE
BASIS OF THE DOCTRINE OF FORUM NON CONVENIENS OR OTHERWISE. EACH PARTY
ALSO HEREBY WAIVES ANY RIGHT TO JURY TRIAL IN CONNECTION WITH ANY ACTION
OR LITIGATION IN ANY WAY ARISING OUT OF OR RELATED TO THIS AGREEMENT.
EXCEPT FOR ACTIONS FOR NON-PAYMENT OR BREACH OF EITHER PARTY’S
INTELLECTUAL PROPERTY RIGHTS, NO ACTION (REGARDLESS OF FORM) ARISING OUT
OF THIS AGREEMENT MAY BE COMMENCED BY EITHER PARTY MORE THAN ONE (1)
YEAR AFTER THE CAUSE OF ACTION HAS ACCRUED.
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SPECIFIC TO LABELCALC USERS:

THIS PROGRAM, KNOWN AS LABELCALC, IS A PRODUCT OF FOODCALC, LLC
(HEREINAFTER “FOODCALC”). ALL USERS OF LABELCALC FIRST AGREE TO BE BOUND
BY THE FOLLOWING FOODCALC TERMS AND CONDITIONS.

PLEASE READ THESE TERMS AND CONDITIONS CAREFULLY. IF YOU AGREE TO BE
BOUND BY THE TERMS AND CONDITIONS, PLEASE CLICK ON THE BOX AT THE BOTTOM
OF THIS PAGE LABELED “AGREE” AT WHICH TIME THE SERVICES WILL BE ACCESSIBLE
BY YOUR COMPUTER. IF YOU DO NOT AGREE TO BE BOUND BY THE TERMS AND
CONDITIONS, PLEASE CLICK ON THE BOX AT THE BOTTOM OF THIS PAGE LABELED “I
DISAGREE”, AT WHICH POINT YOU WILL RETURN TO THE FOODCALC HOME PAGE
WITHOUT THE SERVICES BEING ACCESSED.

THE FOODCALC, LLC SERVICES INCLUDE COMPUTER SOFTWARE PROGRAMS,
DOCUMENTATION, DATA, DATABASES, REGISTERED DIETITIAN CONSULTING, AND
OTHER PROPRIETARY MATERIALS THAT BELONG TO FOODCALC, LLC OR ITS LICENSORS
(COLLECTIVELY REFERRED TO HEREINAFTER AS “SERVICES”), AND ARE SUBJECT TO
THE FOLLOWING TERMS AND CONDITIONS. THE SERVICES ARE LICENSED/EXERCISED

19



ONLY ON THE CONDITION THAT YOU, THE “CUSTOMER”, AGREE TO THE TERMS AND
CONDITIONS SET OUT BELOW.

TERMS AND CONDITIONS

1. DEFINITIONS OF “CUSTOMER”, ‘MASTER”, “USER”; ACCESS TO SERVICES AND
SUPPORT

1.1 THE TERM “CUSTOMER” AS USED IN THIS AGREEMENT AND THROUGHOUT THESE
TERMS AND CONDITIONS SHALL MEAN THAT SINGLE INDIVIDUAL PERSON OR THAT
SINGLE BUSINESS ENTITY WHOSE NAME AND ADDRESS ARE ENTERED BY CUSTOMER
IN THE REGISTER/SIGN UP PAGE (“SIGN UP PAGE”). THE TERM “CUSTOMER”
EXPRESSLY EXCLUDES ANY AND ALL OF CUSTOMER’S DIVISIONS, SUBSIDIARIES,
ASSOCIATES, AFFILIATES, CONTRACTORS, VENDORS, MANUFACTURERS, PROCESSORS
WHICH DO NOT PERFORM ALL OF THEIR BUSINESS ACTIVITY AT PREMISES WHICH
ARE OWNED OR LEASED BY CUSTOMER.

1.2 THE TERM “MASTER” AS USED IN THIS AGREEMENT AND THROUGHOUT THESE
TERMS AND CONDITIONS SHALL MEAN THAT NAMED INDIVIDUAL PERSON WHO IS
AUTHORIZED TO ACCEPT AND DOES ACCEPT ON BEHALF OF CUSTOMER ALL THE
RESPONSIBILITIES AND OBLIGATIONS CONTAINED WITHIN THIS AGREEMENT. ANY
“MASTER” SHALL ALSO BE DEEMED A “USER” FOR THE PURPOSES OF THIS
AGREEMENT, AND AS “USER” IS DEFINED IN 1.3 FOLLOWING.

1.3 THE TERM “USER” AS USED IN THIS AGREEMENT AND THROUGHOUT THESE
TERMS AND CONDITIONS SHALL MEAN ANY PERSON (INCLUDING THE MASTER) WHO
IS AUTHORIZED BY MASTER (ACTING ON BEHALF OF CUSTOMER) TO HAVE ACCESS
TO THE SERVICES, PROVIDED ALWAYS THAT EACH AND EVERY USER (INCLUDING
MASTER) SHALL BE A DIRECT EMPLOYEE OF CUSTOMER AND BE ON THE PAYROLL
OF CUSTOMER AND ON NO OTHER PAYROLL.

1.4 SUBJECT TO THE TERMS AND CONDITIONS OF THIS AGREEMENT, FOODCALC WILL
USE REASONABLE EFFORTS TO PROVIDE CUSTOMER ACCESS TO THE SERVICES. AS
PART OF THE REGISTRATION PROCESS, CUSTOMER AGREES TO DESIGNATE AND LIMIT
ITS USAGE OF THE SERVICES TO THE RESPONSIBLE MASTER AND TO ANY AUTHORIZED
USERS SET FORTH IN THE SIGN UP PAGE AT WWW.FOODCALC.COM AND ALSO
DISPLAYED IN CUSTOMER’S “MY ACCOUNT” SECTION. FOODCALC RESERVES THE
RIGHT TO REFUSE REGISTRATION OF, OR CANCEL, PASSWORDS IT DEEMS
INAPPROPRIATE.

1.5 SUBJECT TO THE TERMS HEREOF, FOODCALC WILL USE REASONABLE EFFORTS TO
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PROVIDE CUSTOMER WITH SUPPORT SERVICES, THROUGH ELECTRONIC MAIL OR
TELEPHONE, IN ACCORDANCE WITH FOODCALC’S STANDARD PRACTICES.

1.6 FOODCALC SHALL BE ENTITLED TO IMMEDIATELY TERMINATE CUSTOMER’S USE
OF THE SERVICES IN THE EVENT THAT FOODCALC DETERMINES AT ITS SOLE
DISCRETION THAT CUSTOMER IS IN BREACH OF THE “MASTER” AND “USER”
AUTHORIZING PROVISIONS OF THIS SECTION 1, PROVIDED THAT FOODCALC PROMPTLY
THEREAFTER NOTIFIES CUSTOMER OF SUCH TERMINATION. CUSTOMER SHALL NOT BE
ENTITLED TO ANY REFUNDS AS A RESULT OF ANY SUCHTERMINATION.
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1.7 FOODCALC RESERVES THE RIGHT TO MENTION CUSTOMER FOR MARKETING
PURPOSES WHICH INCLUDE BUT LIMITED TO: PRODUCT AND COMPANY WEBSITES,
WHITEPAPERS, PRESS RELEASES, PRESS KITS, MEDIA PACKETS, EMAILS AND ALL OTHER
MARKETING COLLATERAL THAT COMPANY SHALL USE.

2. RESTRICTIONS AND RESPONSIBILITIES

2.1 CUSTOMER WILL NOT, DIRECTLY OR INDIRECTLY: REVERSE ENGINEER, DECOMPILE,
DISASSEMBLE OR OTHERWISE ATTEMPT TO DISCOVER THE SOURCE CODE, OBJECT
CODE OR UNDERLYING STRUCTURE, IDEAS OR ALGORITHMS OF THE SERVICES OR ANY
SOFTWARE (INCLUDING ANY FREE TRIAL, LIVE DEMO, AND ONLINE TUTORIALS),
DOCUMENTATION OR DATA RELATED TO THE SERVICES (“SOFTWARE”) IN ORDER TO (A)
BUILD A COMPETITIVE PRODUCT OR SERVICE, (B) BUILD A PRODUCT OR SERVICE USING
SIMILAR IDEAS, FEATURES, FUNCTIONS OR GRAPHICS OF THE SERVICES, OR (C) COPY
ANY IDEAS, FEATURES, FUNCTIONS OR GRAPHICS OF THE SERVICES; MODIFY,
TRANSLATE, OR CREATE DERIVATIVE WORKS BASED ON THE SERVICES OR ANY
SOFTWARE; OR LICENSE, SUB-LICENSE, COPY, RENT, RESELL, DISTRIBUTE, LEASE,
DISTRIBUTE, PLEDGE, ASSIGN, OR OTHERWISE TRANSFER OR ENCUMBER RIGHTS TO OR
COMMERCIALLY EXPLOIT THE SERVICES OR ANY SOFTWARE; USE THE SERVICES OR
ANY SOFTWARE FOR TIMESHARING OR SERVICE BUREAU PURPOSES OR OTHERWISE
FOR THE BENEFIT OF A THIRD PARTY; OR REMOVE ANY PROPRIETARY NOTICES OR
LABELS. CUSTOMER SHALL NOT CREATE INTERNET “LINKS” TO OR FROM OR WITHIN
THE SERVICES (EXCEPT FOR LINKS ON CUSTOMER’S WEB SITE TO FOODCALC’S
APPLICATIONS FOR THE BENEFIT OF FOODCALC), OR “FRAME” OR “MIRROR” ANY
CONTENT FORMING PART OF THE SERVICES, EXCEPT FOR CUSTOMER’S OWN INTERNAL
BUSINESS PURPOSES.

2.2 CUSTOMER REPRESENTS, COVENANTS, AND WARRANTS THAT CUSTOMER WILL USE
THE SERVICES ONLY IN COMPLIANCE WITH THESE TERMS AND CONDITIONS AND ONLY
IN COMPLIANCE WITH ALL APPLICABLE LAWS (INCLUDING BUT NOT LIMITED TO
POLICIES AND LAWS RELATED TO SPAMMING, PRIVACY, OBSCENITY OR DEFAMATION).
CUSTOMER HEREBY AGREES TO INDEMNIFY AND HOLD HARMLESS FOODCALC
AGAINST ANY DAMAGES, LOSSES, LIABILITIES, SETTLEMENTS AND EXPENSES
(INCLUDING WITHOUT LIMITATION COSTS AND ATTORNEYS’ FEES) IN CONNECTION
WITH ANY CLAIM OR ACTION THAT ARISES FROM AN ALLEGED VIOLATION OF THE
FOREGOING OR ANY OTHER BREACH OF THIS AGREEMENT, OR OTHERWISE FROM
CUSTOMER’S USE OF THE SERVICES, OR ALLEGING THAT THE CUSTOMER DATA
INFRINGES THE INTELLECTUAL PROPERTY RIGHTS OF, OR HAS OTHERWISE HARMED, A
THIRD PARTY. ALTHOUGH FOODCALC HAS NO OBLIGATION TO MONITOR THE DATA OR
CONTENT PROVIDED BY CUSTOMER OR CUSTOMER’S USE OF THE SERVICES, FOODCALC
MAY DO SO AND MAY REMOVE ANY SUCH CONTENT OR IMMEDIATELY PROHIBIT AND
TERMINATE ANY USE OF THE SERVICES IT BELIEVES MAY BE (OR ALLEGED TO BE) IN
VIOLATION OF THE FOREGOING. CUSTOMER SHALL HAVE SOLE RESPONSIBILITY FOR
THE  ACCURACY, QUALITY, INTEGRITY, LEGALITY, RELIABILITY, AND
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APPROPRIATENESS OF ALL CUSTOMER DATA, INCLUDING CUSTOMER DATA ENTERED
INTO ANY FOODCALC DATABASE, AND SHALL NOT NEGLIGENTLY OR INTENTIONALLY
ENTER INCORRECT DATA INTO ANY FOODCALC DATABASE.

2.3 CUSTOMER SHALL BE RESPONSIBLE FOR OBTAINING AND MAINTAINING ANY
EQUIPMENT AND ANCILLARY SERVICES NEEDED TO CONNECT TO, ACCESS OR
OTHERWISE USE THE SERVICES, INCLUDING, WITHOUT LIMITATION, MODEMS,
HARDWARE, SERVER, SOFTWARE, OPERATING SYSTEM, NETWORKING, WEB SERVERS,
LONG DISTANCE AND LOCAL TELEPHONE SERVICE (COLLECTIVELY, “EQUIPMENT”).
CUSTOMER SHALL BE RESPONSIBLE FOR ENSURING THAT SUCH EQUIPMENT IS
COMPATIBLE WITH THE SERVICES AND COMPLIES WITH ALL CONFIGURATIONS AND
SPECIFICATIONS SET FORTH IN FOODCALC’S PUBLISHED POLICIES THEN IN EFFECT.
CUSTOMER SHALL ALSO BE RESPONSIBLE FOR MAINTAINING THE SECURITY OF THE
EQUIPMENT, CUSTOMER ACCOUNT, PASSWORDS (INCLUDING BUT NOT LIMITED TO
ADMINISTRATIVE AND

23



USER PASSWORDS) AND FILES, AND FOR ALL USES OF CUSTOMER ACCOUNT OR THE
EQUIPMENT WITH OR WITHOUT CUSTOMER’S KNOWLEDGE OR CONSENT. CUSTOMER IS
RESPONSIBLE FOR ALL ACTIVITIES THAT OCCUR UNDER CUSTOMER’S USER ACCOUNTS.
CUSTOMER SHALL PREVENT UNAUTHORIZED ACCESS TO, OR USE OF, THE SERVICES,
AND NOTIFY FOODCALC PROMPTLY OF ANY SUCH UNAUTHORIZED USE. IN ADDITION
TO THE FOREGOING, THE CUSTOMER’S “MASTER” (AS DEFINED AT THE SIGN UP PAGE)
HAS THE ABILITY TO DELETE CUSTOMER USERS AND THEIR DATA AND PRODUCTS. IF
ANY USER CEASES TO BE EMPLOYED BY THE CUSTOMER, THE MASTER SHALL HAVE
SOLE RESPONSIBILITY TO ENSURE THE SECURITY OF THE SERVICES AND ANY
PROPRIETARY INFORMATION. IN ADDITION, THE MASTER SHALL BE RESPONSIBLE FOR
DELETING VARIOUS ACCOUNT INFORMATION ASSOCIATED WITH ANY SUCH
DEPARTING/DEPARTED USER. FOODCALC SHALL HAVE NO RESPONSIBILITY OR
LIABILITY WITH RESPECT TO ANY ACTIONS TAKEN OR NOT TAKEN BY CUSTOMER
USERS AND MASTERS. CUSTOMER SHALL USE THE SERVICES SOLELY FOR ITS
INTERNAL BUSINESS PURPOSES AS CONTEMPLATED BY THIS AGREEMENT AND SHALL
NOT: (I) SEND OR STORE MATERIAL CONTAINING SOFTWARE VIRUSES, WORMS, TROJAN
HORSES OR OTHER HARMFUL COMPUTER CODE, FILES, SCRIPTS, AGENTS OR
PROGRAMS; (1) INTERFERE WITH OR DISRUPT THE INTEGRITY OR PERFORMANCE OF
THE SERVICES OR THE DATA CONTAINED THEREIN; OR (Ill) ATTEMPT TO GAIN
UNAUTHORIZED ACCESS TO THE SERVICES OR ITS RELATED SYSTEMS OR NETWORKS.

2.4 CUSTOMER ACKNOWLEDGES THAT IN PROVIDING THE SERVICES, FOODCALC
UTILIZES (I) CERTAIN TRADE-NAME(S), LOGO(S), DOMAIN NAME(S), PRODUCT AND
SERVICE NAME(S) ASSOCIATED WITH THE SERVICES, AND OTHER TRADEMARKS AND
SERVICE MARKS; (II) CERTAIN AUDIO AND VISUAL INFORMATION, DOCUMENTS,
SOFTWARE AND OTHER WORKS OF AUTHORSHIP; AND (Ill) OTHER TECHNOLOGY,
SOFTWARE, HARDWARE, PRODUCTS, PROCESSES, ALGORITHMS, USER INTERFACES,
KNOW-HOW AND OTHER TRADE SECRETS, TECHNIQUES, DESIGNS, INVENTIONS AND
OTHER TANGIBLE OR INTANGIBLE TECHNICAL MATERIAL OR INFORMATION
(COLLECTIVELY, ” FOODCALC TECHNOLOGY”) AND THAT THE FOODCALC
TECHNOLOGY IS COVERED BY INTELLECTUAL PROPERTY RIGHTS OWNED OR LICENSED
BY FOODCALC (COLLECTIVELY, “FOODCALC IP RIGHTS”). OTHER THAN AS EXPRESSLY
SET FORTH IN THIS AGREEMENT, NO LICENSE OR OTHER RIGHTS IN OR TO THE
FOODCALC TECHNOLOGY OR FOODCALC IP RIGHTS ARE GRANTED TO CUSTOMER, AND
ALL SUCH LICENSES AND RIGHTS ARE HEREBY EXPRESSLY RESERVED.

2.5 FOODCALC’S PRIVACY POLICY AND PRIVACY STATEMENT IS SET FORTH WITHIN
THE APPLICATION AND INCORPORATED HEREIN BY THIS REFERENCE. CUSTOMER
AGREES TO ABIDE BY AND BE BOUND BY SUCHSTATEMENT.

2.6 FOODCALC SHALL HAVE A ROYALTY-FREE, WORLDWIDE, PERPETUAL LICENSE TO
USE OR INCORPORATE INTO THE SERVICES ANY SUGGESTIONS, IDEAS, ENHANCEMENT
REQUESTS, FEEDBACK, RECOMMENDATIONS OR OTHER INFORMATION PROVIDED BY
CUSTOMER OR ITS USERS RELATING TO THE OPERATION OF THE SERVICES.
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2.7 FOODCALC SHALL BE ENTITLED TO IMMEDIATELY TERMINATE CUSTOMER’S USE
OF THE SERVICES IN THE EVENT OF CUSTOMER’S BREACH OF PROVISION OF THIS
SECTION 2, PROVIDED THAT FOODCALC PROMPTLY THEREAFTER NOTIFIES
CUSTOMER OF SUCH TERMINATION. CUSTOMER SHALL NOT BE ENTITLED TO ANY
REFUNDS AS A RESULT OF ANY SUCH TERMINATION.

3. CONFIDENTIALITY
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3.1 EACH UNDERSIGNED PARTY (THE “RECEIVING PARTY”) UNDERSTANDS THAT THE
OTHER PARTY (THE “DISCLOSING PARTY”) HAS DISCLOSED OR MAY DISCLOSE
INFORMATION RELATING TO THE DISCLOSING PARTY’S BUSINESS (HEREINAFTER
REFERRED TO AS “PROPRIETARY INFORMATION” OF THE DISCLOSING PARTY).
NOTWITHSTANDING THE FOREGOING, NOTHING WILL BE CONSIDERED “PROPRIETARY
INFORMATION” OF THE DISCLOSING PARTY UNLESS EITHER IT IS OR WAS DISCLOSED IN
TANGIBLE FORM AND IS CONSPICUOUSLY MARKED “CONFIDENTIAL”, “PROPRIETARY”
OR THE LIKE.

3.2 THE RECEIVING PARTY AGREES (I) TO TAKE REASONABLE PRECAUTIONS TO
PROTECT SUCH PROPRIETARY INFORMATION, AND (II) NOT TO USE OR DIVULGE ANY
SUCH PROPRIETARY INFORMATION TO ANY THIRD PERSON. THE DISCLOSING PARTY
AGREES THAT THE FOREGOING SHALL NOT APPLY WITH RESPECT TO ANY
INFORMATION AFTER THREE YEARS FOLLOWING THE DISCLOSURE THEREOF OR ANY
INFORMATION THAT THE RECEIVING PARTY CAN DOCUMENT (I) IS OR BECOMES
GENERALLY AVAILABLE TO THE PUBLIC, OR (Il) WAS IN ITS POSSESSION OR KNOWN BY
IT PRIOR TO RECEIPT FROM THE DISCLOSING PARTY, OR (Ill) WAS RIGHTFULLY
DISCLOSED TO IT BY A THIRD PARTY WITHOUT RESTRICTION, OR (IV) WAS
INDEPENDENTLY DEVELOPED WITHOUT USE OF ANY PROPRIETARY INFORMATION OF
THE DISCLOSING PARTY.

3.3 NOTWITHSTANDING THE FOREGOING, FOODCALC SHALL BE ENTITLED TO USE AND
PROVIDE ACCESS TO CUSTOMER DATA (INCLUDING ANY FOOD PRODUCT NUTRITION
COMPOSITION DATA SUPPLIED BY CUSTOMER FOR ITS OWN MANUFACTURED
PRODUCTS) WHICH CLIENT TRANSFERS TO FOODCALC FOR INCLUSION IN ANY
FOODCALC DATABASE AND ACCESS BY OTHER USERS; PROVIDED THAT FOODCALC
SHALL NOT DIVULGE ANY OF CUSTOMER’S RECIPES OR OTHERWISE IDENTIFY
CUSTOMER IN CONNECTION WITH SUCH ACCESS. FOODCALC MAY ALSO COLLECT DATA
WITH RESPECT TO AND REPORT ON THE AGGREGATE RESPONSE RATE AND OTHER
AGGREGATE MEASURES OF THE SERVICES’ PERFORMANCE AND USE BY CUSTOMER.

3.4 IF THE RECEIVING PARTY IS COMPELLED BY LAW TO DISCLOSE PROPRIETARY
INFORMATION OF THE DISCLOSING PARTY, IT SHALL PROVIDE THE DISCLOSING
PARTY WITH PRIOR NOTICE OF SUCH COMPELLED DISCLOSURE (TO THE EXTENT
LEGALLY PERMITTED) AND REASONABLE ASSISTANCE, AT DISCLOSING PARTY’S COST,
IF THE DISCLOSING PARTY WISHES TO CONTEST THE DISCLOSURE.

3.5 IF THE RECEIVING PARTY DISCLOSES OR USES (OR THREATENS TO DISCLOSE OR USE)
ANY PROPRIETARY INFORMATION OF THE DISCLOSING PARTY IN BREACH OF THIS
SECTION 3, THE DISCLOSING PARTY SHALL HAVE THE RIGHT, IN ADDITION TO ANY
OTHER REMEDIES AVAILABLE TO IT, TO SEEK INJUNCTIVE RELIEF TO ENJOIN SUCH
ACTS, IT BEING SPECIFICALLY ACKNOWLEDGED BY THE PARTIES THAT ANY OTHER
AVAILABLE REMEDIES ARE INADEQUATE.
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4. PAYMENT OF FEES

4.1 CUSTOMER WILL PAY FOODCALC THE THEN-APPLICABLE FEES FOR THE SERVICES
(THE “FEES”). IF CUSTOMER USE OF THE SERVICES EXCEEDS THE AUTHORIZED NUMBER
OF USERS, USAGE AMOUNTS OR USAGE PERIODS REFERENCED IN SECTION 1.1 OR AT
THE SIGN UP PAGE, CUSTOMER SHALL BE BILLED FOR THE EXCESS USAGE IN
ACCORDANCE WITH THE POLICIES, AND CUSTOMER AGREES TO PAY THE ADDITIONAL
FEES IN THE MANNER PROVIDED HEREIN. CURRENTLY APPLICABLE FEES ARE SET
FORTH IN THE SIGN UP PAGE. FOODCALC RESERVES THE RIGHT TO CHANGE THE FEES
OR APPLICABLE CHARGES AND TO INSTITUTE NEW CHARGES AND FEES AT THE END OF
THE INITIAL SERVICE TERM OR THEN- CURRENT RENEWAL TERM, UPON THIRTY (30)
DAYS PRIOR NOTICE TO CUSTOMER (WHICH MAY BE SENT BY EMAIL).

27



4.2 IF CUSTOMER BELIEVES THAT FOODCALC HAS BILLED CUSTOMER INCORRECTLY,
CUSTOMER MUST CONTACT FOODCALC NO LATER THAN 60 DAYS AFTER THE CLOSING
DATE ON THE FIRST BILLING STATEMENT IN WHICH THE ERROR OR PROBLEM
APPEARED, IN ORDER TO RECEIVE AN ADJUSTMENT OR CREDIT. INQUIRIES SHOULD BE
DIRECTED TO FOODCALC’S CUSTOMER SUPPORT DEPARTMENT. CUSTOMER MAY BE
CONSIDERED FOR A REFUND IF NO USAGE OF ANY STEP WITHIN LABELCALC’S
ANALYSIS PROCESS HAS BEEN ACTIVATED. IF CLIENT HAS USED ALL OR PART OF THE
SOFTWARE, A REFUND CANNOT BE APPROVED. ALL REFUNDS ARE ON A CASE-BY-CASE
BASIS AND AT FOODCALC’S SOLE DISCRETION.

4.3 PAYMENT FOR THE SERVICES MAY ONLY BE MADE AS SET FORTH ON THE SIGN UP
PAGE. UNPAID AMOUNTS ARE SUBJECT TO A FINANCE CHARGE OF 1.5% PER MONTH ON
ANY OUTSTANDING BALANCE, OR THE MAXIMUM PERMITTED BY LAW, WHICHEVER IS
LOWER, PLUS ALL EXPENSES OF COLLECTION. CUSTOMER SHALL BE RESPONSIBLE FOR
ALL TAXES ASSOCIATED WITH SERVICES OTHER THAN U.S. TAXES BASED ON
FOODCALC’S NET INCOME. IF FOODCALC HAS THE LEGAL OBLIGATION TO PAY OR
COLLECT ANY TAXES FOR WHICH CUSTOMER IS RESPONSIBLE UNDER THIS SECTION,
THE APPROPRIATE AMOUNT SHALL BE PAID BY CUSTOMER UNLESS CUSTOMER
PROVIDES FOODCALC WITH A VALID TAX EXEMPTION CERTIFICATE AUTHORIZED BY
THE APPROPRIATE TAXING AUTHORITY. IF CUSTOMER’S ACCOUNT IS AT ANY TIME
OVERDUE, IN ADDITION TO ANY OF ITS OTHER RIGHTS OR REMEDIES, FOODCALC
RESERVES THE RIGHT TO SUSPEND THE SERVICES PROVIDED TO CUSTOMER, WITHOUT
LIABILITY TO CUSTOMER, UNTIL SUCH AMOUNTS ARE PAID INFULL.

4.4 ONCE YOU HAVE COMPLETED YOUR PRODUCT, AND CONFIRMED COMPLETION BY
CHECKING THE ‘I AGREE’” BOX AT POINT OF NUTRITION FACTS LABEL DOWNLOAD,
YOUR RECIPE IS LOCKED. MODIFICATION CREDITS ALLOW YOU TO MODIFY YOUR
FINISHED PRODUCTS AT A RATE OF $60 PER MODIFICATION.

5. TERMINATION

5.1 FOODCALC RESERVES THE RIGHT TO GIVE NOTICE OF TERMINATION OF
SERVICES (“TERMINATION NOTICE”) AS FOLLOWS:

5.1.1IN THE EVENT THAT CUSTOMER’S PAYMENT FOR SERVICES HAS EXPIRED,
FOODCALC MAY ISSUE A TERMINATION NOTICE THAT SERVICES WILL BE
TERMINATED AND MAY NOT BE REINSTATED UNLESS CUSTOMER DELIVERS TO
FOODCALC WITHIN TEN (10) DAYS OF THE DATE OF TRANSMISSION OF THE
TERMINATION NOTICE, THE FULL PAYMENT DUE INCLUDING ANY BACK PAYMENT.

5.1.2 SUBJECT TO SECTIONS 1.6 AND 2.7 (IMMEDIATE TERMINATION), IF FOODCALC
DETERMINES AT ITS SOLE DISCRETION THAT CUSTOMER IS IN PROBABLE BREACH OF
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ANY OF THESE TERMS AND CONDITIONS, FOODCALC MAY ISSUE A TERMINATION
NOTICE THAT SERVICES WILL BE TERMINATED AND MAY NOT BE REINSTATED UNLESS
CUSTOMER SATISFIES FOODCALC WITHIN THIRTY (30) DAYS OF THE DATE OF
TRANSMISSION OF THE TERMINATION NOTICE THAT CUSTOMER IS THEN IN FULL
COMPLIANCE WITH THESE TERMS AND CONDITIONS.

5.2 CUSTOMER SHALL NOT BE ENTITLED TO ANY REFUNDS AS A RESULT OF ANY SUCH
TERMINATION.

5.3UPON ANY TERMINATION, FOODCALC MAY, BUT IS NOT OBLIGATED TO, DELETE
ARCHIVED DATA.
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5.4 ALL SECTIONS OF THIS SERVICE AGREEMENT WHICH BY THEIR NATURE SHOULD
SURVIVE TERMINATION WILL SURVIVE TERMINATION, INCLUDING, WITHOUT
LIMITATION, ACCRUED RIGHTS TO PAYMENT, CONFIDENTIALITY OBLIGATIONS,
WARRANTY DISCLAIMERS, AND LIMITATIONS OF LIABILITY.

6. WARRANTY AND DISCLAIMERS

6.1 FOODCALC SHALL USE REASONABLE COMMERCIAL EFFORTS CONSISTENT WITH
PREVAILING INDUSTRY STANDARDS TO MAINTAIN THE SERVICES IN A MANNER WHICH
MINIMIZES ERRORS AND INTERRUPTIONS IN THE SERVICES. SERVICES MAY BE
TEMPORARILY UNAVAILABLE FOR SCHEDULED MAINTENANCE OR FOR UNSCHEDULED
EMERGENCY MAINTENANCE, EITHER BY FOODCALC OR BY THIRD-PARTY PROVIDERS,
OR BECAUSE OF OTHER CAUSES BEYOND FOODCALC’S REASONABLE CONTROL, BUT
FOODCALC SHALL USE REASONABLE EFFORTS TO PROVIDE ADVANCE NOTICE IN
WRITING OR BY E-MAIL OF ANY SCHEDULED SERVICE DISRUPTION.

6.2 FOODCALC PROVIDES THE SERVICES, WHICH INCLUDES FOOD INGREDIENT
NUTRITION COMPOSITION DATA AND FOOD NUTRIENT CONTENT CLAIMS WHICH IS
EITHER IN THE PUBLIC DOMAIN THROUGH GOVERNMENTAL OR OFFICIAL AGENCIES,
INCLUDING THE UNITED STATES DEPARTMENT OF AGRICULTURE (“USDA”), FOOD
AND DRUG ADMINISTRATION (“FDA”) OR HAS BEEN PROVIDED BY THIRD PARTY FOOD
PRODUCT MANUFACTURERS. ANY CUSTOMER WHO SUBMITS THEIR OWN FOOD
PRODUCT NUTRITION COMPOSITION DATA FOR THEIR MANUFACTURED PRODUCTS
TO THE FOODCALC DATABASE ACCEPTS THAT OTHER CUSTOMERS WILL RELY ON
THE ACCURACY OF SAME, AND SUCH SUBMITTING CUSTOMER REPRESENTS AND
WARRANTS THAT SUCH COMPOSITION DATA IS ACCURATE AND COVENANTS TO
ONLY SUBMIT ACCURATE DATA. CUSTOMER WILL INDEMNIFY FOODCALC FOR ANY
CLAIMS ARISING RELATED TO A BREACH OF THE FOREGOING REPRESENTATION AND
COVENANT. FOODCALC IMPORTS OR ACCEPTS ALL THIRD PARTY DATA “AS IS.
FOODCALC TAKES NO RESPONSIBILITY FOR THE ACCURACY OF ANY COMPOSITION
DATA INCLUDED IN ITS DATABASE.

6.3 FOODCALC MAKES THE SERVICES AVAILABLE ON THE UNDERSTANDING THAT
CUSTOMERS EXERCISE THEIR OWN SKILL, CARE AND JUDGMENT WITH RESPECT TO ITS
USE, AND ARE SOLELY RESPONSIBLE FOR REVIEWING THE ACCURACY, COMPLETENESS
AND RELEVANCE OF THE RESULTS FOR ANY AND ALL CUSTOMER PURPOSES.
CUSTOMER SHALL BE SOLELY RESPONSIBLE, AND FOODCALC SHALL NOT BE
RESPONSIBLE, FOR THE RESULTS DERIVED FROM CUSTOMER’S INPUTS AND ENTRIES
DURING ITS USE OF THE SERVICES, INCLUDING CUSTOMER’S COMPLETION OR
SELECTION OF ANY AND ALL VARIABLE FIELDS (E.G., INGREDIENTS, NUTRIENT
CONTENT CLAIMS, QUANTITIES, REGULATORY FACTORS, IDENTIFICATION OF
POTENTIAL ALLERGENS OUTPUT AND EXPORT OPTIONS INCLUDING LABELS, FACT
PANELS, ETC.).
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6.4 CUSTOMER IS EXPRESSLY ADVISED THAT FOODCALC MAKES NO REPRESENTATION
OR WARRANTY THAT THE SERVICES OR ANY COMPONENT THEREOF IS FREE OF ERROR
OR THAT THE SERVICES MEET ANY OF CUSTOMER’S SPECIFIC REQUIREMENTS,
INCLUDING CUSTOMER’S COMPLIANCE WITH ANY REGULATORY REQUIREMENTS.
FOODCALC DOES NOT HOLD ITSELF OUT AS AN EXPERT IN ANY PARTICULAR
CIRCUMSTANCE. ADVICE PROVIDED BY FOODCALC MAY NOT BE CURRENT AND MAY
NOT BE RELIED UPON. CLIENT IS EXPRESSLY ADVISED TO OBTAIN APPROPRIATE
EXPERT ADVICE RELEVANT TO CLIENT’S PARTICULAR CIRCUMSTANCES.

6.5 FOODCALC MAKES NO WARRANTY THAT THE RESULTS GENERATED BY THE
SERVICES WILL BE FREE FROM ERROR, OR IF USED WILL ENSURE COMPLIANCE WITH
THE RELEVANT REQUIREMENTS OF THE FOOD AND DRUG ADMINISTRATION, THE
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USDA, OR ANY OTHER FOREIGN, FEDERAL, STATE OR LOCAL AGENCIES. BEFORE
RELYING ON THE RESULTS GENERATED BY THE SERVICES IN ANY IMPORTANT MATTER,
CUSTOMER SHOULD CAREFULLY EVALUATE THE ACCURACY, COMPLETENESS AND
RELEVANCE OF THE RESULTS FOR ITS PURPOSES, AND SHOULD OBTAIN APPROPRIATE
EXPERT ADVICE RELEVANT TO ITS PARTICULAR CIRCUMSTANCES.

6.6 FOODCALC ADVISES CUSTOMER OF THE INHERENT LIMITATIONS IN THE SERVICES.
FOOD COMPOSITION DATA USED IN THE SERVICES CONTAIN NUTRIENT DATA THAT IS
AN AVERAGE OF NUTRIENTS IN A PARTICULAR SAMPLE OF FOODS AND INGREDIENTS,
DETERMINED AT A PARTICULAR TIME. THE NUTRIENT COMPOSITION OF FOODS AND
INGREDIENTS CAN VARY SUBSTANTIALLY OVER DIFFERENT BATCHES, AND BETWEEN
BRANDS BECAUSE OF A NUMBER OF FACTORS INCLUDING CHANGES IN SEASON,
PROCESSING PRACTICES AND INGREDIENT SOURCE.

6.7 CUSTOMER IS ADVISED THAT GIVEN THE DISCLAIMERS AND LIMITATIONS SET
FORTH IN THIS SECTION 6, THE RESULTS GENERATED BY THE SERVICES MAY BE ONLY
APPROXIMATE IN NATURE, RATHER THAN EXACTLY REFLECTIVE OF CUSTOMER’S
PRODUCT’S AVERAGE NUTRIENT COMPOSITION. NUTRIENT DATA DERIVED FROM
ANALYSIS OF A REPRESENTATIVE SAMPLE OF CUSTOMER’S INDIVIDUAL PRODUCTS
WOULD GENERALLY PROVIDE A MORE EXACT REFLECTION OF THE AVERAGE
NUTRITIONAL COMPOSITION OF SUCH PRODUCTS.

6.8 FOODCALC DOES NOT WARRANT THAT THE SERVICES WILL BE UNINTERRUPTED
OR ERROR FREE; NOR DOES IT MAKE ANY WARRANTY AS TO THE RESULTS THAT MAY
BE OBTAINED FROM USE OF THE SERVICES. IF THERE IS AN INTERRUPTION IN CREDIT
CARD PROCESSING BETWEEN FOODCALC, LLC AND VERISIGN, INC ACCOUNT STATUS
MAY BE PUT ON HOLD UNTIL APPROPRIATE PAYMENT HAS BEEN CONFIRMED.
FOODCALC WILL NOTIFY CUSTOMER OF ANY KNOWN ERRORS UPON DISCOVERY OF
INTERRUPTION. THE SERVICES ARE PROVIDED “AS IS” AND FOODCALC DISCLAIMS ALL
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, IMPLIED
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE AND
NON-INFRINGEMENT.

6.9 THE ACCURACY OF THE DATA SUPPLIED TO CONSULTANT/FOODCALC FOR
CONDUCTING NUTRITION ANALYSIS IS SOLELY THE RESPONSIBILITY OF THE CLIENT.
THE ACCURACY OF CLIENTS FORMULAS, RECIPES, MEASURES & WEIGHTS OF
INGREDIENTS, PRODUCTION YIELDS, THE ADDITIONAL DATA PERTAINING TO THE
OTHER INGREDIENTS SUCH AS NUTRITION INFORMATION FOR SPECIFIC INGREDIENTS
USED BY CLIENT IN THE RECIPE, AND ANY OTHER INFORMATION SUPPLIED TO
CONSULTANT/FOODCALC IS THE RESPONSIBILITY OF THE CLIENT. NUTRITIONAL
ANALYSIS INFORMATION PROVIDED BY CONSULTANT/FOODCALC IS BASED ON THE
ESTIMATED DATABASE ANALYSIS USING AVAILABLE STANDARD USDA INGREDIENTS
OR OTHER BRAND NAME INGREDIENTS THAT ARE OBTAINED BY
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CONSULTANT/FOODCALC TO PROVIDE NUTRITIONAL RESULTS. SOME NUTRITIONAL
VALUES MAY VARY DEPENDING ON THE EXACT INGREDIENTS, BRAND NAME AND
NUTRITIONAL RESULTS USED BY CLIENT FROM A 3RD PARTY, THEREFOR CLIENT
SHOULD ALWAYS REVIEW THE FINAL ACCURACY OF RESULTS PROVIDED BY
CONSULTANT/FOODCALC.

6.10 FOODCALC USES ITS BEST EFFORTS TO ENSURE THE PLATFORM CONFORMS TO ALL
CURRENT REGULATIONS AND CHANGES IN REGULATIONS. AT TIMES, FOODCALC MAY
ADD HELPFUL FEATURES TO PROVIDE SUPPORT AND CALCULATIONS TO CUSTOMER IN
EFFORT TO MEET ALL CURRENT REGULATIONS. EXAMPLES OF THESE SUPPORT
FEATURES INCLUDE, BUT NOT LIMITED TO: FLAGGING INGREDIENTS FOR KNOWN
ALLERGENS, CALCULATION OF USDA INGREDIENTS TO MEET ADDED
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SUGARS NUTRIENT CLAIMS AND CALCULATIONS OF %DV, ROUNDING RULES, AND
NUTRIENT VALUES PLACEMENT ON NUTRITION FACTS PANEL. WE RECOMMEND
THAT CUSTOMER STAYS ABREAST OF ALL REGULATIONS, AND CUSTOMER IS
ADVISED THAT CURRENT REGULATIONS MAY CHANGE THROUGHOUT THE YEAR.

7. LIMITATION OF LIABILITY

NOTWITHSTANDING ANYTHING TO THE CONTRARY, EXCEPT FOR BODILY INJURY OF A
PERSON, FOODCALC AND ITS LICENSORS, AND ITS OFFICERS, AFFILIATES,
REPRESENTATIVES, CONTRACTORS AND EMPLOYEES SHALL NOT BE RESPONSIBLE OR
LIABLE TO CUSTOMER OR ANY THIRD PARTY WITH RESPECT TO ANY SUBJECT MATTER
OF THIS AGREEMENT OR TERMS AND CONDITIONS RELATED THERETO UNDER ANY
CONTRACT, NEGLIGENCE, STRICT LIABILITY OR OTHER THEORY: (A)FOR ERROR OR
INTERRUPTION OF USE OR FOR LOSS OR INACCURACY OR CORRUPTION OF DATA OR
COST OF PROCUREMENT OF SUBSTITUTE GOODS, SERVICES OR TECHNOLOGY OR LOSS
OF BUSINESS; (B) FOR ANY INDIRECT, EXEMPLARY, INCIDENTAL, SPECIAL OR
CONSEQUENTIAL DAMAGES; (C) FOR ANY MATTER BEYOND FOODCALC’S
REASONABLE CONTROL, EVEN IF FOODCALC HAS BEEN ADVISED OF THE POSSIBILITY
OF SUCH LOSS OR DAMAGE; OR (D) FOR ANY AMOUNTS THAT, TOGETHER WITH
AMOUNTS ASSOCIATED WITH ALL OTHER CLAIMS, EXCEED THE FEES PAID BY
CUSTOMER TO FOODCALC FOR THE SERVICES UNDER THIS AGREEMENT IN THE 3
MONTHS PRIOR TO THE ACT THAT GAVE RISE TO THE LIABILITY.

8. U.S. GOVERNMENT MATTERS

CUSTOMER MAY NOT REMOVE OR EXPORT FROM THE UNITED STATES OR ALLOW THE
EXPORT OR RE-EXPORT OF THE SERVICES OR ANYTHING RELATED THERETO, OR ANY
DIRECT PRODUCT THEREOF IN VIOLATION OF ANY RESTRICTIONS, LAWS OR
REGULATIONS OF THE UNITED STATES DEPARTMENT OF COMMERCE, THE UNITED
STATES DEPARTMENT OF TREASURY OFFICE OF FOREIGN ASSETS CONTROL, OR ANY
OTHER UNITED STATES OR FOREIGN AGENCY OR AUTHORITY. AS DEFINED IN FAR
SECTION 2.101, THE SOFTWARE AND DOCUMENTATION (IF PERMITTED IN WRITING TO
BE INSTALLED BY FOODCALC ON CUSTOMER’S EQUIPMENT) ARE “COMMERCIAL
ITEMS” AND ACCORDING TO DFAR SECTION 252.227-7014(A)(1) AND (5) ARE DEEMED TO
BE “COMMERCIAL COMPUTER SOFTWARE” AND “COMMERCIAL COMPUTER SOFTWARE
DOCUMENTATION.” CONSISTENT WITH DFAR SECTION 227.7202 AND FAR SECTION
12.212, ANY USE MODIFICATION, REPRODUCTION, RELEASE, PERFORMANCE, DISPLAY,
OR DISCLOSURE OF SUCH COMMERCIAL SOFTWARE OR COMMERCIAL SOFTWARE
DOCUMENTATION BY THE U.S. GOVERNMENT WILL BE GOVERNED SOLELY BY THE
TERMS OF THIS AGREEMENT AND WILL BE PROHIBITED EXCEPT TO THE EXTENT
EXPRESSLY PERMITTED BY THE TERMS OF THIS AGREEMENT.

9. MISCELLANEOUS
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IF ANY PROVISION OF THIS AGREEMENT IS FOUND TO BE UNENFORCEABLE OR
INVALID, THAT PROVISION WILL BE LIMITED OR ELIMINATED TO THE MINIMUM
EXTENT NECESSARY SO THAT THIS AGREEMENT WILL OTHERWISE REMAIN IN FULL
FORCE AND EFFECT AND ENFORCEABLE. THIS AGREEMENT IS NOT ASSIGNABLE,
TRANSFERABLE OR SUB-LICENSABLE BY CUSTOMER
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EXCEPT WITH FOODCALC’S PRIOR WRITTEN CONSENT. FOODCALC MAY TRANSFER AND
ASSIGN ANY OF ITS RIGHTS AND OBLIGATIONS UNDER THIS AGREEMENT WITHOUT
CONSENT. BOTH PARTIES AGREE THAT THIS AGREEMENT IS THE COMPLETE AND
EXCLUSIVE STATEMENT OF THE MUTUAL UNDERSTANDING OF THE PARTIES AND
SUPERSEDES AND CANCELS ALL PREVIOUS WRITTEN AND ORAL AGREEMENTS,
COMMUNICATIONS AND OTHER UNDERSTANDINGS RELATING TO THE SUBJECT
MATTER OF THIS AGREEMENT, AND THAT ALL WAIVERS AND MODIFICATIONS MUST BE
IN A WRITING SIGNED BY BOTH PARTIES, EXCEPT AS OTHERWISE PROVIDED HEREIN.
NO AGENCY, PARTNERSHIP, JOINT VENTURE, OR EMPLOYMENT IS CREATED AS A
RESULT OF THIS AGREEMENT AND CUSTOMER DOES NOT HAVE ANY AUTHORITY OF
ANY KIND TO BIND FOODCALC IN ANY RESPECT WHATSOEVER. IN ANY ACTION OR
PROCEEDING TO ENFORCE RIGHTS UNDER THIS AGREEMENT, THE PREVAILING PARTY
WILL BE ENTITLED TO RECOVER COSTS AND ATTORNEYS’ FEES. ALL NOTICES UNDER
THIS AGREEMENT WILL BE IN WRITING AND WILL BE DEEMED TO HAVE BEEN DULY
GIVEN WHEN RECEIVED, IF PERSONALLY DELIVERED; WHEN RECEIPT IS
ELECTRONICALLY CONFIRMED, IF TRANSMITTED BY FACSIMILE OR E-MAIL; THE DAY
AFTER IT IS SENT, IF SENT FOR NEXT DAY DELIVERY BY RECOGNIZED OVERNIGHT
DELIVERY SERVICE; AND UPON RECEIPT, IF SENT BY CERTIFIED OR REGISTERED MAIL,
RETURN RECEIPT REQUESTED. THIS AGREEMENT SHALL BE GOVERNED EXCLUSIVELY
BY, AND CONSTRUED EXCLUSIVELY IN ACCORDANCE WITH, THE LAWS OF THE UNITED
STATES AND THE STATE OF CALIFORNIA, WITHOUT REGARD TO ITS CONFLICT OF LAWS
PROVISIONS. THE STATE AND FEDERAL COURTS LOCATED IN OR NEAREST TO SANTA
BARBARA COUNTY, CALIFORNIA SHALL HAVE EXCLUSIVE JURISDICTION TO
ADJUDICATE ANY DISPUTE ARISING OUT OF OR RELATING TO THIS AGREEMENT. EACH
PARTY HEREBY CONSENTS TO THE JURISDICTION OF SUCH COURTS AND WAIVES ANY
RIGHT IT MAY OTHERWISE HAVE TO CHALLENGE THE APPROPRIATENESS OF SUCH
FORUMS, WHETHER ON THE BASIS OF THE DOCTRINE OF FORUM NON CONVENIENS OR
OTHERWISE. EACH PARTY ALSO HEREBY WAIVES ANY RIGHT TO JURY TRIAL IN
CONNECTION WITH ANY ACTION OR LITIGATION IN ANY WAY ARISING OUT OF OR
RELATED TO THIS AGREEMENT. EXCEPT FOR ACTIONS FOR NON-PAYMENT OR BREACH
OF EITHER PARTY’S INTELLECTUAL PROPERTY RIGHTS, NO ACTION (REGARDLESS OF
FORM) ARISING OUT OF THIS AGREEMENT MAY BE COMMENCED BY EITHER PARTY
MORE THAN ONE (1) YEAR AFTER THE CAUSE OF ACTION HAS ACCRUED.
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